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SUPERIOR COURT OF THE STATE OF CALIFORNIA 


IN AND FOR THE COUNTY OF SAN DIEGO 

20 i 

MCGREGOR SEA & AIR SERVICKS Oye 

(AMERICA) INC., A Delaware A91i79 
Corporation, 


CASE NO, 


COMPLAINT FOR DAMAGES 


Plaintif€, 
BREACH OF CONTRACT/ 
ACCOUNT S'TATED/ 
REASONABLE VALUE 
(Civil Code §3300) 


VS. 


CINEMATRONICS, INCORPORATED, A 
California Corporation, 


2 76 WIIG7¥ Vig 


Defendant. 
709 O23 WN 


Plaintiff alleges as follows: 
FIRST CAUSE OF ACTION 
Breach of Contract 
Lie McGregor Sea & Air Services (America) Inc, ("MSAS") is 
now and at all times mentioned herein was a corporation, duly 
organized and existing under and by virtue of the laws of the 
State of Delaware, and authorized to do, and engaged in doing, 


business in the State of California. 


Plainti€€ is an international freight forwarder and 


2. 


licensed custom broker, licensed by the United States Department 


of Treasury. 
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3. Cinematronics, Incorporated ("Cinematronics") is now 
and at all times mentioned herein waa a corporation duly 
organized and existing under and by virtue of the laws of the 
State of California, with its principal place of business 
located at El Cajon, California. 

4, On or about the dates between March 5, 1982, and 
June 22, 1982, Cinematronics, as importer, utilized the services 
of MSAS as custom house broker, in a series of inbound shipment 
transactions. In each of said transactions, Cinematronica 
imported various electronic components from manufacturera in 
Japan. 

5. Each of the shipments from Japan was forwarded to this 
country on a "freight collect" hasis, with the airfreight 
carrier requiring payment of aicfreight charges as a condition 
o£ release of the goods shipped to Cinematronics or its agent, 
Each shipment transaction required the preparation of a United 
States Customs Service “Consumption Entry" form, Fach shipment 
transaction required the payment of an import tax or *duty*® to 
the United States Customa Service, Fach shipment transaction 
required the posting of a bond to indemnify the United States 
Customs Service aqainat under payment of duty. 

6. In each of the above-referenced transactions, Cinema~ 
tronics requested that MSAS advance the "freight collect* 
charge, advance the customs duty, advance the premium for the 
customs bond, and prepare the Customs “Consumption Entry" form. 
For each transaction, Cinematronics agreed to pay a “Customs 
entry fee", and in some cases a special service/handling charge 


as compensation to MSAS for the coordination of activities 


ane 


necessary to secure delivery of the imported shipment to 
Cinematronics. The monies advanced on behalf of Cinematronics 
by MSAS and the charges incurred incident thereto are summarized 
in the subparagraphs set forth below: 
A. Invoice No, 34828Y dated 15 March 1982 (attached 
hereto and incorporated herein by reference as 
Exhibit 1 to this Complaint): 
Vs Shipment Description: 7 crates of video 
game parts valued at $3,787.50 shipped by 
Hara Industries Japan Co., Ltd, to 
Cinematronics; 
Collect airfreight chargea advanced by MSAS: 
$608.82; 
Customs bond premium advanced by MSAS: 
$30.00; 
Local cartaye charges advanced by MSASt 
$284,00; 
Cuatoma duty advanced by MSAS: $185,615 
MSAS foe for uervivea: $80.00) 
MSAS overtime feet $60.00; 
Customs overtime feet $8.15; 
Total of amounts advanced and fees chargedt 
$1,256,598) 
Amount of Item 9 paid to date: $1,188.43) 
Amount of Item 9 unpaid and past duet 
$68.15, 
Involce No, 35536Y dated 14 April 1982 (attached 


hereto and incorporated herein by reference as 


-j- 
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Exhibit 2 to this Complaint): 


Shipment Description: 45 cartons of video 
game parts valued at $154,368.00 shipped by 
Hara Industcics Japan Co., Ltd, to 


Cilnematronics: 


Collect airfreight charges advanced by MSAS: 
$2,027.16) 

Customs bond premium advanced by MSAS: 
$258.00; 

Local cartaye charges advanced by MSAS: 
$230.85; 

Customs duty advanced by MSAS: $7,564,03; 
MSAS fee for services: $70,00; 

Total of amounts advanced and fees charged: 
$10,150,004; 

Amount of Item 7 paid to date: $10,000.00; 


Amount of Item 7 unpaid and past due: 


$150,04, 


Invoice No. 35774Y dated 26 April 1982 (attached 


hereto and incorporated herein by reference as 


Exhibit 3 to this Complaint): 


Shipment Description: 29 cartons of video 
game parts valued at $119,400,00 shipped by 
Hara Industries Japan Co., Ltd. to 

Cinemat ronicss 

Collect airfreight charges advanced by MSAS1 


$1,278.22; 


3. Customs bond premium advanced hy MSAS: 
$262.00; 

4. Local vartaye charges advanced by MSAS: 
$63,62) 

5, Customa duty advanced by MSAS: $5,850.60; 

6. MSAS fee for services: $70.00) 

7, Total of amounts advanced and fees charged: 
$7,524,443 

8, Amount of Item 7 paid to date: Zero}; 

9. Amount of Item 7 unpaid and past due: 
$7,524.44, 

oO. Invoice No. 35835Y dated 28 April 1982 (attached 
hereto and incorporated herein by reference as 
Exhibit 4 to thia Complaint): 

1, Shipment Description: 20 crates of video 
game parts valued at $498,200.00 shipped by 
Japan Leisure Co., Ltd. to Cinematronics; 

2. Collect airfreight charges advanced by MSAS: 
$5,340.90; 


3. Customs bond premium advanced by MSAS: 


$1,056,00; 

4, Local vartage charges advanced by MSAS! 
$141.12; 

5. Customea duty advanced by MSAS: $24,411.80) 

6. MSAS fee for services: $70,00; 

7. Total of amounts advanced and fees charged: 
$31,019.02; 

8, Amount of [tem 7 paid to date: Zeros 


Cre 


E. 


9. Amount of [tem 7 unpaid and past due: 
$31,019,682, 

Invoice No, 35858Y dated 5 May 1982 (attached 

hereto and incorporated herein by reference as 

Fahibit %S to thin Complaint): 

1, Shipment Description: 2 cartons of video 
game parta valued at $3,600.00 shipped by 
Japan Leisure Co,, Ltd. to Cinematronics) 

2. Collect airfreight charges advanced by MSAS: 
$306.23) 

3, Customa bond premium advanced by MSAS: 
$30.00) 

4. Local cartage charges advanced by MSASt 
$12.20; 

5. Customs duty advanced by MSAS: $219.60; 

6, MSAS fee for services: $70.00; 

7. Total of amounts advanced and fees charged: 
$638.03; 

8, Amount of Item 7 paid to date: Zero; 

9. Amount of Item 7 unpaid and past due: 
$638.03, 

Invoice No. 36404Y dated 22 May 1982 (attached 

hereto and incorporated herein by reference as 

Exhibit 6 to this Complaint): 

'. Shipment Description: 12 packages of 
electronic game parts valued at $249,100,00 
shipped by Japan Leisure Co,, Ltd, to 


Cinemat ronicay 
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ae Collect airfreight charges advanced by MSAS: 
$3,905,17) 

3. Customs bond premium advanced by MSAS: 
$534.00; 

4. Local cartaqe charges advanced by MSAS?t 


None; 


5, Customs duty advanced by MSAS: $12,205,90) 

6. MSAS fee for services: $70.00; 

7. Total of amounts advanced and fees charged: 
$16,715.07) 

8. Amount of Item 7 paid to date: Zero; 

9. Amount of Item 7 unpaid and past duer 
$16,715.07, 


G. Invalce No. 36589Y dated 4 June 1982 (attached 
hereto and incorporated herein by reference as 
Exhibit 7 to this Complaint): 

Ve Shipment Description: 1 carton of video } 
game parts valued at $184,00 shipped by 
Hara Industries Japan Co., Ltd. to 
Cinematronicas 

2. Collect airfreight charges advanced by MSAS: 
$133.62; 

3. Customs bond premium advanced by MSASt 
$30,00; 

4, Local cartage charges advanced by MSAS: | 
$12,20) 

5. Customs duty advanced by MSAS! $9,023 

6. MSAS fee for services: $36,00) 

a, 


7. Total of amounts advanced and fees charged: 
$220.84) 
8. Amount of Item 7 paid ta date: Zero; 
9. Amount of Item 7 unpaid and past due: 
$220.84, 

H. Invoice No, 36607¥ dated 2 June 1982 (attached 
hereto and incorporated herein by reference ag 
Exhibit 8 to thia Complaint): 

1. Shipment Description: 10 crates of video 
game parts valued at $249,100.00 shipped by 
Japan Leisure Co,, Ltd. to Cinematronica; 

2. Collect airfreight charges advanced by MSAS: 
$2,807.43; 

3. Customs bond premium advanced by MSAS: 
$534.00; 

4. Local cartayge charges advanced by MSAS1 
None? 

5. Customs duty advanced by MSAS: $12,205.90; 

6. MSAS fee for services: $70.00; 

7 Total of amounts advanced and fees charged: 
$15,617.33) 

8. Amount of Item 7 paid to date: Zero; 

9, Amount of Item 7 unpaid am! past due: 
$15,617.33, 

I, Invoice Nos, 36723¥ and 1005604 dated 4 June 1982 
and 15 June 1982 (attached hereto and Incor- 
porated herein by reference as Exhibits 9a and 9b 


to this Complaint): 
-8- 


5. 
6. 


8. 
9. 


7. In each 


Shipment Description: 10 packayes of game 


parts valued at $249,100.00 shipped by 


Japan Leisure Co., Ltd. to Cinematronics? 


Collect airfreight charges advanced by 


MSAS: $2,789.85) 


Cuatome bond premium advanced by MSAS! 


$534.00) 


Local cartage charges advanced by MSAStr 


$101.80; 


Customs duty advanced by MSAS: 


$12,205.90; 


MSAS fee for services: $120.00; 


Total of amounts advanced and 
$15,751.55) 


Amount of Item 7? paid to date? 


fees charged: 


Zero} 


Amount of Item 7 unpaid and past due: 


$15,751.55. 


of the above-referenced shipment transactions, 


the United States port of entry was Los Angeles, California, 


with the goods entered thereafter trans-shipped by surface 


carrier to Cinematronics at El Cajon, California, 


instructions given to MSAS by Cinematronics. 


8. Pursuant to the terme of the “Import Invoice” covering 


each of the above-referenced transactions contained in subpara- 


pursuant to 


graphs A through I of paragraph 6 above, each of the above~ 


referenced shipment transactions waa subject to the “Terms and 


Conditions of Service" contained on the reverse side of the 


Import Invoice document, a copy of which is attached to this 


Complaint as Fxhibit 10 and incorporated herein by reference. 
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Purguant to paragraphs 12 and 16 thereof, Cinematronics agreed 
to reimbucse MSAS for its reasonable attorneys fees in collect- 
ing both monies advanced on behalf of Cinematronics by MSAS and 
in collecting fees for services rendered to Cinematronics by 
MBAS, 

9, MSAS, in rendering the services ceferenced in the pre- 
ceding and following paragraphs of this cause of action, has 
pecformed all conditions, covenants and promises required by 
MSAS to be performed in accordance with the terma and condit |: 
of the contractual relationship between the parties. 

10, According to the tarma and conditions of service con- 
tained on the Import Invoices covering the above-referenced 
shipment transactions, the invoices submitted by MSAS to 
Cinematronicsa were due and payable upon presentation, According 
to usage established between the parties, an agreement was 
reached that credit would be extended between the parties cal- 
ling for payment within 15 days, The last payment made by 
Cinematronics to MSAS was a payment in the amount of $10,000.00 
made on June 29, 1962. No payment for service on the above- 
referenced transactions has been made since that time; no part 
of that sum has been paid, 

11, The contractual agreement as to inbound shipments 
between MSAS and Cinematronica which underlies the obligations 
upon which sult in this complaint is filed is a contract partly 
oral and partly written. The written portions of said 
contractual agreement include the Import Invoice submitted by 
MSAS to Cinematronica in connection with each individual ship- 


ment transaction, The oral portions of said contractual 
~10- 


agreement include the request made by Cinematronics to MSAS in 
connection with each individual transaction followed by per- 
formance of MSAS pursuant to each request. With respect to each 
individual shipment transaction, an authorized employee of 
Cinematronics contacted the San Diego oftice ot MSAS and 
requested that MSAS act aa custom house broker. tn each indi- 
vidual shipment transaction, MSAS agreed to operate as custom 
houne broker for said trannaction, and Clnematrconics agread to 
pay MSAS for services rendeced and to ceimburse MSAS for all 
suman advanced by MSAS on behalf of Cinematronics. Cinematronics 
further desiqnated MSAS as its attorney-in-fact by written Power 
of Attorney. 

12, In addition to the ({nbound shipments processed by MSAS 
on behal€ of Cinematronics, on two occaslons MSAS operated as 
freight forwarder on outbound shipments for Cinematronica. In 
each of these two transactions, an employee of Cinematronics 
contacted the San Dieyo office of MSAS and requested that MSAS 
ship certain items to Japan. In each of these transactions, 
MSAS arranged for cartage of the yoods to the San Diego Inter- 
national Airpoct and prepared documentation necessary to export 
the goods, arranyed for an aicfreight carcier to transport the 
goods to Tokyo and otherwise coordinated the shipment 
transaction, Cinematronics agreed to pay for all charges 
advanced by MSAS on its behalf and to pay MSAS fees for ser- 
vives. These shipment transactions may be summarized as 
follows: 

A. Invoice No. 343539 dated 11 May 1982 (attached 


hereto and incorporated herein by reference a6 
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Exhibit lla to thia Complaint): 


', 


Shipment Deacription: 1 package of art work 
for video machines valued at $100,000, 
shipped to Japan Leisure Co., Ltd. by 
Cinematronicss 

Airfraight charges advanced hy MSAS: 
$36,754) 

Local cartaye charges advanced by MSAS! 
$9.90; 

MSAS fee for services: $10.00; 

Total of amounts advanced and fees charged: 
$56.68; 

Amount of [tem 5 paid to date: Zero; 
Amount of Item 5 unpaid and past due: 


$56.68, 


Involce No. 34355! dated 18 May 1982 (attached 


hereto and incorporated herein by reference as 


Exhibit 12a to this Complaint): 


‘. 


Shipment Description: 1 package of parts 
for video games valued at $25.00, shipped 
to Noma Enterprises of Japan by Cinema- 
tronicays 

Airfreight charges advanced by MSAS: 
$41.16) 

Local cartage charges advanced by MSASt 
$9,90; 


MSAS fee for services: $16,00; 


ata 
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5. Total of amounts advanced and fees charged: 


$67.06; 


6. Amount of Item 5 paid to date: Zero; 


By Amount of Ttem 5 unpaid and past due: 


$67.06, 


13. The contractual agreement aa to outbound sh 


ipmenta 


between MSAS and Cinematronics which underlies the obligations 


upon which the suit in this Complaint is filed is a contract 


partly oral and partly written, The written portions of said 


contractual agreement include shipper'a letters of instruction 


as to each transaction which are attached to this Complaint and 


Incorporated herein as Exhibits tlb and t2b thereof, 


14, Plaintiff€ realleges and incorporates in this cause of 


action the allegations of paragraphs |! through 13 of the Pirst 


Cause of Action, 


15, On or about June 29, 1982, there was an account stated 


between plaintiff and defendant in which the sum of $87,807.13 


was agreed on as the balance owed plainti€€; no part 
has been paid. 
THIRD CAUSE OF ACTION 


Reasonable Value 


of that 


16, Plaintif€ realleges and incorporates in this cause of 


action the allegationa of paragraphs 1 through 13 of the Pirst 


Caune of Action. 
17, Within two yeara before the commencement of 


action, namely on or about the dates between March 5, 
=f 3- 


this 


1982, 


and 


| 


June 22, 1982, defendant became indebted to plaintif€ in the aun 
of $87,829.01) for the reaaonable value of services performed by 
plaintif€ for defendant, on defendant's request; the sum of 
$87,829,01 was and is the reasonable value of the services 
performed and the monies advanced; mo part of that sum haa been 


paid, 


WHEREFORE, plaintiff prays for judgment aa follows: 

Vn For damaqes in the amount of $87,829.01; 

2. For reasonable attorneys fees and coats) 

3, For costs of auit incurred herein; and 

4, For such other and further relief as the Court may 
deem proper. 


DATED: August 19, 1982, KIRBY 
Attor 


Ry? 


VERIFICATION 

1, James P. Cesped, declare the following to be true under 
penalty of perjury: 

I am Senior Vice President of McGregor Sea & Air Services 
(Amecica) lnc, Each of the allegations of said Complaint which 
is not based on my personal knowledge 1s made based upon my 
personal examination of the business records of MSAS. Each 
writing was made in the regular course of business and was made 
at or near the time of the act, condition or event memorial ized 
by the writing, The writings consist of: 


(1) Import Invoices submitted by MSAS to Cinematronics; 
=tge 


(2) Consumption Entry forms submitted to the United State 
Customs Service by MSAS for Cinematronica; 

(3) Air Waybills covering each of the shipment trans- 
actions; 

(4) Our checks made payable to the airfreight carriers ar 
to United States Customs Service covering each shipment trana- 
action; and 

(5) The invoicer prepared by the Japanese manufacturers 
with ceapect to each transaction, which invoices were used in 
the preparation of the consumption entry forms above referenced. 

The sources of information and method and time of prepara- 
tion of each of the documents which I examined are such 48 to 
indicate to me, in my capacity as Senior Vice President of MSA 
that the information contained was extremely trustworthy. 

I have read the foregoing Complaint) I am informed and 
believe that the matters in it are true and on that ground 
allege that the matters stated in the Complaint are true. 


I declare under penalty of perjury that the foregoing is 


true and correct, and that this declaration was executed on 


: Se 1980, Su. Diy California. 
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